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Overview

Costco Wholesale Canada Ltd. v. City of Medicine Hat, 2022 
ABQB 129

CNRL- Designated Industrial Property
(Canadian Natural Resources Limited v. Provincial Assessor, 
2021 ABLPRT 623) 

2116162 Alberta Ltd. v. Calgary (City) 
2022 ABQB 399, 2022 ABQB 400

City of Calgary v BCIMC Realty Corporation, 2021 ABQB 888

CNRL v. Fishing Lake Metis Settlement and Metis Settlements 
General Council
2022 ABQB 53



Costco Wholesale Canada Ltd. v. City of Medicine Hat
2022 ABQB 129

Judicial Review decision. 

Issue: whether the Board failed to justify its reasons with 
respect to one of the main issues in the hearing, that being 
how the City addressed vacant space shortfall in 
the assessments.

Sufficiency of reasons; failure to grapple with main issue 
raised by parties; failure to address significant gap in City’s 
evidence on the main issue led to unreasonable decision.  



Costco cont’d.
Decision was unreasonable (par 58-73)

Sufficiency of Reasons: There was a failure by CARB majority to adequately address 
the lack of evidence from the City regarding the vacant space shortfall. 

i. this was one of the main issues before the CARB. 

ii. City admitted that they used a historical analysis.  No analysis was done to 
ensure the data was still current. 

iii. CARB Majority did not directly address the evidence regarding how the 4% 
deduction for a non recoverable allowance was developed. Rather, the Majority 
only made a conclusory statement it was “clear” that there was an allowance for 
additional operating costs (i.e. vacant space shortfall) and this was included in 
the 4% non-recoverable allowance.

iv. There was a lack of reasons as to the weight given to the City’s evidence in the 
absence of any data or the fact that the data was historical (and unrelated to the 
July 1, 2019 valuation date). 

Court also commented on sufficiency of evidence (par. 62) fairness & equity (par. 64-
65), and onus (par. 66-67)

Note: Vavilov and sufficiency of reasons; whether courts are holding administrative 
tribunals to a higher standard for written reasons as a result.
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CNRL- Designated Industrial 
Property
Background: 

Mass complaint before the Land and Property Rights Tribunal 
(formerly the Municipal Government Board) involving 52 
municipalities in Alberta

Mass number of CNRL properties involved:
◦ 493 properties under complaint for the 2017AY
◦ 1,129 properties under complaint for the 2018AY

Wide variety of property types under complaint; ranging from 
separators to compressors to gas plants to batteries to flow 
drip separators, and more.  Variety of specifications, 
characteristics, and assessed values. 



CNRL cont’d
Issue: Whether additional depreciation under Schedule D of the Minister’s Machinery and Equipment 
Assessment Guidelines applies to recognize additional loss in value caused by ongoing economic 
difficulties in the industry.     Schedule D requires that any additional depreciation granted be justified 
by “acceptable evidence of such loss in value.”

Decision: Schedule D is not intended to capture all fluctuations in market value caused by varying 
economic conditions, but the guidelines do not disqualify Schedule D adjustments owing to additional 
losses in value caused by economic conditions.  Any form of abnormal obsolescence not covered under 
Schedule C could attract further depreciation under Schedule D, including abnormal obsolescence 
caused by economic conditions. 

The loss must be: 
Site specific
Permanent or long term
Unexpected
Affecting financial performance
Material; and
Attributable to abnormal physical, functional or economic obsolescence. 



CNRL 
So what does qualify as “acceptable evidence of a loss in value”?

Schedule “D” depreciation is available if acceptable evidence of a loss in value is provided. 
Evidence could include a broad range of criteria, eg. Catastrophic events and losses relating to unexpected 
changes in market conditions. 
◦ “To qualify, acceptable evidence must involve permanent and unexpected negative impact on the utility, 

productivity, economic viability, or a reduction of the anticipated useful life of the asset. This type of evidence was 
not presented to the Board for consideration.” [para 578]

◦ The loss in value must be “measurable” and supported with evidence [para 579]

The Board concluded that there was insufficient evidence in this case to support the requested reduction 
(pars. 576-577). 
The same issue was argued on behalf of Imperial at Board level in late 2020, but that decision remains 
outstanding.  Imperial had a large plant, as opposed to many, and site-specific evidence was available.   



2116162 Alberta Ltd. v. Calgary (City) 
2022 ABQB 399, 2022 ABQB 400

Issues: 
◦ whether a temporary interruption of livestock grazing will serve to deny farm land treatment for 

assessment purposes of a property with a historical farming use. There had been no actual change in use of 
the subject properties;

◦ whether planning steps taken by an owner of property towards the future development of land are 
determinative in denying farm land status;

◦ whether the definition of “farm land” and “farming operations” set out in the assessment legislation 
requires looking at parcels of land in isolation rather than in the context of agricultural operations as a 
whole.



2116162 Alberta Ltd. v. Calgary (City), 
cont’d
Facts:
◦ The taxpayer used its Calgary property, consisting of 3 parcels of 

land, to raise and board horses for its own use, and with cattle 
operations in Rocky View County. 

◦ The historic boarding of the horses was temporarily interrupted 
due to a road widening project of the City of Calgary which saw a 
perimeter fence along both properties removed. After the 
perimeter fence was restored the horses returned to the property. 
The City assessed 2 properties under complaint as residential and 
non-residential lands.

◦ The LARB, in denying farm land status for the first property, which 
contained the family residence, gave brief reasons without 
reference to the tests for farm land. In the second CARB decision, 
on the second parcel, the CARB confirmed the assessment and 
found that a recreational use of horses on the property did not 
satisfy the definition of farming operations. 



2116162 Alberta Ltd. v. Calgary (City) 2022 ABQB 399, 400
What did the Court decide? 

◦ 2022 ABQB 399 (re LARB Decision): The Board failed to address the main issue, being whether the evidence met the test for 
farming operations.  The Board’s decision is unreasonable (at par. 26-30).

◦ 2022 ABQB 400 (re CARB Decision): 
◦ Evidentiary Error: 

◦ The Board focused on the need for corroboration of witness testimony about the grazing of horses on the property in its 
decision, but did not explain why corroboration was needed. The Board’s assessment of the evidence which required 
corroboration of key witness testimony was a significant misapprehension of the law which then did not allow the Board 
to consider and properly weigh relevant evidence. The Court had no confidence in the Board’s important finding of fact 
that no horses were ever grazed on the Property. 

◦ Meaning of “farming operations”
◦ “raising, production and sale” in the agricultural context, are intended to reflect the diverse nature of agricultural 

practices. (par. 33)
◦ But there is strong legislative intent to draw a distinction between land used for “farming operations” which implies some 

sort of commercial purpose, and land used for other more recreational activities (par. 35)
◦ The definition of farming operations is met if the Applicant could show they were engaged in some sort of commercial 

enterprise which involved the raising or production, and sale of horses either on this parcel of land or through another 
larger farming operation, and that this parcel of land was used for grazing the horses to that end. This would include 
horses which were rotated generally through the parcel in question, as part of grazing husbandry, but which were raised 
or produced, and sold through a larger farming operation (par 38).

◦ Lands would also qualify as farming operations, if the horses that were grazing on lands were raised in furtherance of, or 
ancillary to, the sale of agricultural products in the farming operations, For example, if the horses were used for herding, 
checking fence or cattle, or other farm operations, and were rotated through this parcel of land to graze, again as part of 
grazing husbandry, the lands could be said to be used for “the raising, production and sale of agricultural products” (par. 
39)



City of Calgary v 
BCIMC Realty 
Corporation, 
2021 ABQB 888
Issues: 
◦ Classification pursuant to City of 

Calgary Charter
◦ Development potential vs current 

use



City of Calgary v. BCIMC, cont’d
Facts: 

Future mixed-use development land. 

Zoning and Development Permit indicated primarily residential use. 

Current use was as parking lot. 

City classified as 100% non-residential based on current use

CARB (141917M-2019) said it was unfair to assess value based on full development potential as 
mixed-use property, but not to recognize mixed-use in classification for tax.  CARB revised 
classification from 100% non-residential to 70% residential, 30% non-residential. 

City applied for judicial review. 



BCIMC cont’d. 
City Charter definitions of “residential” and “non-residential” reversed the default classification 
in the MGA:

In MGA, s. 297(4), everything that is not classified as farmland, M&E or non-residential, is, by 
default, “residential”.  

In City Charter, (s. 4(6)(c)), everything that is not farmland, M&E or residential is, by default 
“non-residential”.  “Residential” does not include a property or portion of a property on which 
industry, commerce or farming operations currently take place.



BCMIC: Decision of the Court
CARB’s decision is reasonable.  City’s valuation was based on future development.  It was reasonable for the CARB 
to consider the residential component of the property in determining what portion is currently use for 
commerce.  

“It does not matter whether this space is described as the developable air space, the development envelope, or 
simply as the development potential of the Property, the end result is the same.  The CARB considered the full 
nature of the Property in assessing the use of the property that excludes or limits the residential classification”. 

Given that neither party before the CARB took issue with the 70:30 split for the provincial portion of the property 
tax, the CARB was justified in applying that split for the municipal portion of property tax based on the fact that: 
◦ (i) the assessed value of the Property was grounded upon the use of the surface area and what could be constructed on the 

land; 
◦ (ii) the development envelope has value; 
◦ (iii) if the only permitted use of the Property was its current use as a parking lot, the value would be significantly less than

the assessed value (i.e., the $20,393,100, referred to above); 
◦ (iv) the land use, permitted use and development potential are relevant to ascertaining value; and 
◦ (v) it was inherently unfair to value the Property based on its development potential for permitted residential use and then 

tax the property as if it were 100% non-residential.



CNRL v. Fishing Lake Metis Settlement and Metis Settlements 
General Council
2022 ABQB 53
Follows from CNRL v. Elizabeth Metis Settlement case, which set aside a tax rate of 
180%. 

Facts: Metis Settlements Act (“MSA”) includes a power to impose a property tax if there 
is a General Council Policy:  

◦ MSA, s. 166(1) If there is a General Council Policy in effect, a settlement council 
may, in accordance with that Policy, make bylaws to tax land, interests in land or 
improvements on land in the settlement area, including rights to occupy, possess or 
use land in the settlement area.

From 1996-2019, MSGC Business Property Contributions Policy provided for equitable 
taxation and capped the tax rate at 130% of the adjacent municipality.  In 2017 and 2018 
CNRL complained that certain Metis Settlements were taxing above the permitted rate. 

In 2019 the MSGC passed an amended Taxation Policy and Assessment Policy.  The  new 
Taxation Policy removed the cap on the tax rate and also exempted all settlement 
members and their businesses from taxation.  In the result, 4 taxpayers remained: the oil 
& gas operators with property on the settlement.

Fishing Lake Metis Settlement 2019 tax rate: 8.8%.   



CNRL v Fishing Lake Metis Settlement and Metis Settlements General Council (cont’d)

Main Issues:

◦ discriminatory nature of tax in the administrative law sense -whether the new Policy is authorized by 
the MSA when it results in only non-settlement owned businesses being taxed. 

◦ Procedural defects in passage of tax bylaw

◦ Procedural fairness- whether the MSGC owed a duty of fairness to the taxpayers when it imposed the 
new tax regime that targeted the 4 taxpayers. 



CNRL v FLMS cont’d
Decision: 
◦ There was no express power to discriminate in the MSA, but the Court found implied authority to discriminate in MSA due to 

ameliorative nature of the Act (a finding of SCC in Cunningham, 2011 SCC 37). 
◦ Caselaw going back 100+ years to Jonas & Gilbert has consistently stated that a power to discriminate in tax must be express, not 

implied. 
◦ This case represents a departure from that caselaw. 
◦ Discussion of indigenous law and the purpose of the MSA as a way to promote self-governance- the Court finds that the very 

purpose of the MSA is to differentiate between people (i.e. Metis and non-Metis).
◦ Intersection between indigenous law/tax policy and common law tax policy arising in the municipal context. 

◦ Court set aside tax bylaw for failure to prove statutory notice requirements, but found that the 2019 Tax Policy was intra 
vires. 

◦ No duty of procedural fairness owed to the taxpayers-legislative vs. administrative decision.
◦ Would have found 8.8% tax rate to be reasonable (had tax bylaw not been set aside).

The QB Decision is currently subject to appeal on the issues of implied statutory authority to discriminate and 
duty of procedural fairness.
◦ Whether implied authority to discriminate in tax is permitted?  How does the fact that the tax is imposed by an indigenous 

group impact the outcome?  
◦ Differentiation from human rights/Charter concept of discrimination?
◦ Whether the fact that only 4 taxpayers are affected should result in a duty of procedural fairness? 
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